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Objective Dangerousness and 
criminal policies in the current 
Italian penal system. The danger 
crimes in the era of Internet
Domenico Notaro

1. Introduction. The “danger category” in the frame of the Italian 
penal systems

Before introducing my issue, let me thank my dear colleague prof. 
Valentina Bonini for her initiative in encouraging the relationship between 
Turkish and Italian scholars and for her efforts in the organization of this 
conference. I am very glad to take part in these works. And welcome to the 
Turkish colleagues: I’m sure I’m going to learn so much by the opportunity 
for comparison offered by this conference.

Talking about “Objective Dangerousness” as a criminal category and as 
an instrument for criminal policies, first of all we need to clarify the mean-
ing and the framework of this concept.

As “Objective Dangerousness” we mean a special character of several 
facts that deserve criminal relevance, although they don’t produce actual 
harms for individual or common legal goods. Therefore, it’s important to 
explain why these facts are punished and if there are some limits that can-
not be crossed over to apply penal sanctions to the same facts.

We know that the dangerous quality of a fact expresses its attitude to 
lead to a full harm bringing a damage for some values and goods. A fact is 
dangerous when we should fear that an injury may occur so closely that it’s 
important to stop immediately its further development. The legal shape of 
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DOMENICO NOTARO22

the Attempt of a crime (see Article 56 of the Italian penal code and Article 
35 of the Turkish penal code) represents the paradigm of such a situation, 
as it requires a sanction because of the advanced (and dangerous) level of 
the fact’s development.

Anyway, not every fact may deserve to be punished as dangerous. It 
is required, first of all, that the situation involves great utilities, and it is 
also necessary that the action appears close enough to the main offence. 
This necessity is well introduced in the Italian penal system by an old 
principle named cogitationis poenam nemo patitur.1 It means that nobody 
shall be punished only for having thought to do something forbidden 
or for having said that they will do it; but it represents more widely the 
necessity that nobody shall be undertaken to a penal sanction if there’s 
no action clearly (objectively) expressing the illicit intention of the au-
thor, as well as its direction to hit some utilities. Otherwise, we can say 
that an “actus reus” has been really committed only if we may recognize 
an actual and objective obviousness of the choose of a man to hit some 
values.

In addition to this pretension, it is required that the criminal of-
fence brings on the capacity to injure the legal goods. This last principle 
– named as “offensiveness’ principle” (or “principio di offensività”) and 
indicating the necessity that the criminal episode appears offensive or 
harmful enough – today measures, best of any other indication, the dig-
nity of the dangerous situations to be punished as crimes. The two above 
mentioned principles – the “principle of materiality” and the “principle 
of offensiveness”, both linked to the Article 25, paragraph 2, of the Italian 
Constitution – bind the criminal law and aim to protect the citizens from 
the risk to be punished by the State only for their ways of being as well 
as for their opinions or for a mere disobedience (formal breach) of social 
rules. They express fundamental grounds of individual freedom and of 
social coexistence between people in the community, by which every pe-
nal punishment is limited.

1. Look at F. Mantovani, Diritto penale, 5th ed., Padova, Cedam, 2007, pp. 118 s.; T. Padovani, 
Diritto penale, 12th ed., Milano, Giuffrè, 2019, p. 134.
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OBJECTIVE DANGEROUSNESS AND CRIMINAL POLICIES IN THE CURRENT ITALIAN PENAL SYSTEM 23

2. A short definition of “danger crimes”
With the extension of the principle of offensiveness is specially related 

the wide category of the Danger Crimes filling up our penal systems.2 The 
existence of these crimes inside the penal system is strictly linked to the ca-
pacity of their quality to express a minimum content of harmful (as threat 
of a significant damage), according to the pretension of the corresponding 
principle.

We know that there are different ways to build dangerous crimes under 
the law, following the different situations and the different aims to pursue 
on a political level. Several crimes require a concrete danger, as it should 
arise out in the actual situation. As they require an actual verification of the 
dangerous character of the fact, these types of offences (concrete danger 
crimes) are less critical than others under the above-mentioned perspective 
of the necessarily offensive content of the crime. On the other side these 
crimes charge yet the judge with the duty to recognize every time the dan-
gerous character of the situation to punish; so that the judge should be able 
to verify that crime’s quality according to the best knowledge (or the best 
experience) current in the society. But sometimes it may be really difficult 
to get this result, because of the lack of forecasting instruments available in 
order to evaluate the capacity of the single fact or conduct.

Other crimes of the same category assume instead that the fact described 
by the law is always dangerous for the legal good, without the judge having 
the possibility to verify and to exclude that character in the concrete situa-
tion. Therefore, since the danger’s crimes of this second group show a rigid 
legal shape, it is necessary that the type of situation is punctually selected as 
dangerous by the legislator, in order to avoid punishing conducts which are 
not actually injurious. As imposed from the principle of harm, the legislator 

2. M. Parodi Giusino, I reati di pericolo tra dogmatica e politica criminale, Milano, Giuffrè, 1990; 
J.F. de Faria Costa, O perigo em direito penal. Contributo para a sua fundamentação e compreensão 
dogmáticas, Coimbra, Coimbra Editora, 1992; C. Méndez Rodríguez, Los delitos de peligro y sus téc-
nicas de tipificación, Madrid, Universidad Complutense, 1993; F. Angioni, Il pericolo concreto come 
elemento della fattispecie penale. La struttura oggettiva, 2nd ed., Milano, Giuffrè, 1994; J. Schmidt, 
Untersuchung zur Dogmatik und zum Abstraktionsgrad abstrakter Gefährdungsdelikte: zugleich ein 
Beitrag zur Rechtsgutslehre, Marburg, Elwert, 1999; N. Börgers, Studien zum Gefahrurteil im Straf-
recht. Ein Abschied vom objektiven Dritten, Berlin, Duncker & Humblot, 2008.
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DOMENICO NOTARO24

must be careful while distinguishing and selecting the situations which re-
ally deserve to be qualified as dangerous and he should be able to describe 
efficiently the type of fact to which a penal sanction can be attached.

The decision on the adoption of dangerous crimes, as well as the choice 
of the model inside that category, first of all, depend on the kind of the legal 
value to protect. Especially common utilities may deserve to be protected 
by adopting crimes provided with a dangerous quality. Marco Tullio Cic-
erone (a roman writer and a political man of his time), fighting the famous 
Catilina’s conspiracy during the last period of the historical roman republic, 
wrote that the independence of the State and its political Institutions need to 
be defended before they are actually hit and defeated, because, otherwise, by 
waiting for their destruction or for their overthrowing, it would be impos-
sible to protect them according to the existing rules.3 And we know that still 
today, among the crimes against the State, set in the Italian penal code, there 
are many law provisions that, by criminalizing of the danger of a serious 
harm, aim to prevent offences to political institutions or to the State itself.

A similar observation may be extended to other common utilities best 
distinguishing our times: especially the public order,4 the public security 
and the public safety.5 Many Authors6 say that it is substantially impossible 
to destroy such assets, because these are an artificial projection of individu-
al values only considered for their potential capacity to be wounded. So, we 
can see that many danger crimes concern these types of assets in the Italian 
penal system. Let me yet focus on some of these features, starting from the 
crimes of association as treated in the today Italian penal system.

3. It’s the fourth speech of Cicerone among the Orationes in Catilinam. Look at G.D. Romagnosi, 
Genesi del diritto penale, 4th ed., Prato, Tipografia Guasti, 1843, §§ 312-317. See still G. Sallustio, De 
bello Catilinae, c. LII, writing that «hoc nisi provideris, ne accidat, ubi evenit, frustra iudicia implores».

4. C. Fiore, Ordine pubblico (diritto penale), in «Enciclopedia del diritto», XXX, Milano, 
Giuffrè, 1980, pp. 1084 ss.; G. de Vero, Tutela penale dell’ordine pubblico, Milano, Giuffrè, 1988; 
Id., Ordine pubblico (delitti contro), in «Digesto delle discipline penalistiche», IV, Torino, UTET, 
1995, pp. 91 ss.

5. A. Gargani, Il danno qualificato dal pericolo. Profili sistematici e politico-criminali dei delitti 
contro l’incolumità pubblica, Torino, Giappichelli, 2005, pp. 10 ss., 23 ss. and 33 ss.

6. For example, among other authors, T. Padovani, op. cit., pp. 173 s.; A. Gargani, Reati contro 
l’incolumità pubblica, II, Reati di comune pericolo mediante frode, in Trattato di diritto penale, C.F. 
Grosso, T. Padovani, A. Pagliaro, (diretto da), Parte speciale, IX, Milano, Giuffrè, 2013, pp. 4, 12 
s., 17 and 49 ss.
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OBJECTIVE DANGEROUSNESS AND CRIMINAL POLICIES IN THE CURRENT ITALIAN PENAL SYSTEM 25

3. The associative crimes compared with the current terrorist 
associations

Among the crimes against the public order, as well as among the offenc-
es against the State’s security, the associative crimes represent an important 
type of penal features prohibited because of their attitude to produce dam-
ages to further utilities.7 The association between many persons in order to 
commit several crimes, is considered by-self a clear demonstration of the 
direction and the capacity of the acts to reach graver results and targets.8

The Italian penal system got the “type” of the associative crime from 
the Napoleon penal code issued in France in 1810 and collecting the old-
est cases of gangs spreading fear throughout countries and towns.9 Then 
that kind of crime has always represented an essential instrument of the 
State to defend public and political order.10 Anyway, as we can see today, 
the same type of crime has been further developed in Italy and increased 
in two different directions. On one hand, special provisions of associative 
crimes have been spread along several parts of the penal system (even out 
of the code), so that suitable rules have been established, not only to hit 
mafias families’ members or conspirator and terrorist groups,11 but also for 

7. G. de Vero, Banda armata e delitti politici di associazione: profili sistematici, in «Riv. it. dir. 
proc. pen.», 28, 1985, pp. 310 ss.; Id., Tutela dell’ordine pubblico e reati associativi, in «Riv. it. dir. 
proc. pen.», 36, 1993, pp. 93 ss.

8. See, among others mentionable Authors, P. Barile, Associazione (diritto di), in «Enciclo-
pedia del diritto», III, Milano, Giuffrè, 1958, p. 844; G. Insolera, L’associazione per delinquere, 
Padova, Cedam, 1983; G. De Francesco, Associazione per delinquere e associazione di tipo mafioso, 
in «Digesto delle discipline penalistiche», I, Torino, UTET, 1987, pp. 290 ss.

9. L. Lacchè, Latrocinium. Giustizia, scienza penale e repressione del banditismo in antico regi-
me, Milano, Giuffrè, 1988, pp. 20 ss. e 48; Id., Alle origini della associazione per delinquere. Crimen 
plurium, concorso e reato plurisoggettivo tra antico regime e XIX secolo, in Annali della facoltà di 
giurisprudenza dell’Università di Macerata, II, Milano, Giuffrè, 1989, pp. 648 ss.

10. D.S. Ferrari, “Ubi solitudinem faciunt, pacem appellant”. La repressione penale dell’asso-
ciazionismo politico nella transizione dal fascismo alla Repubblica, in «Italian Review of Legal 
History», 6, 8, 2020, pp. 161 ss.

11. See artt. 270, 270-bis and 416-bis of Italian penal code. About these types of crimes you 
can read G. De Francesco, I reati politici associativi nel Codice Rocco: nessi sistematici ed impli-
cazioni interpretative, in «Riv. it. dir. proc. pen.», 27, 1984, pp. 679 ss.; Id., I reati di associazione 
politica. Storia, costituzione e sistema nell’analisi strutturale delle fattispecie, Milano, Giuffrè, 1985; 
Id., Societas sceleris. Tecniche repressive delle associazioni criminali, in «Riv. it. dir. proc. pen.», 
1992, pp. 82 ss. About the special outlines of the mafia’s associations see G. Spagnolo, L’asso-
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DOMENICO NOTARO26

fascist parties or for military unauthorized associations as well as for secret 
political associations,12 and otherwise for the groups of persons trafficking 
drugs13 or for the ones trafficking cigarettes without authorization.14 On 
the other hand, an organized structure supporting the aims of the group 
has been requested to complete the regulatory case. For what regards the 
structure, indeed, the main opinions qualify the association only if the 
group of people is linked to an adequate organization, made of rolls, plans, 
tools, weapons, money and any other instrument that could be useful to the 
aims of the group.15

It seems to me that a similar character is needed to support the corre-
sponding crime set in the Article 220 of the Turkish penal code.16 And it’s 
likewise useful to remember that the European laws directed to (stimulate 

ciazione di tipo mafioso, 4th ed., Padova, Cedam, 1993; A. Ingroia, L’associazione di tipo mafioso, 
Milano, Giuffrè, 1993; G. Turone, Il delitto di associazione mafiosa, 3th ed., Milano, Giuffrè, 2015.

12. About these kinds of criminal associations see G. De Francesco, Associazioni segrete e mi-
litari nel diritto penale, in «Digesto delle discipline penalistiche», I, Torino, UTET, 1987, pp. 316 
ss.; D. Notaro, Fascismo. L. 20 giugno 1952, n. 645 – Norme di attuazione della XII disposizione tran-
sitoria e finale (comma primo) della Costituzione, in Commentario breve alle leggi penali complemen-
tari, F. Palazzo, C.E. Paliero (diretto da), 2nd ed., Padova, Cedam, 2007, pp. 1329 ss.; Id., Ideologie e 
manifestazioni espressive delle associazioni neofasciste punibili, in «Giurisprudenza italiana», 174, 
12, 2022, pp. 2751 ss.; Id., Associazioni. D. legisl. 14 febbraio 1948, n. 43 – Divieto delle associazioni 
di carattere militare, in Commentario breve, cit., pp. 499 ss.; D. Notaro, Associazioni. L. 25 gennaio 
1982, n. 17 – Norme di attuazione dell’art. 18 della Costituzione in materia di associazioni segrete e 
scioglimento dell’associazione denominata Loggia P2, in Commentario breve, cit., pp. 505 ss.

13. On the Article 74, of the Decree of the President of the Republic 9 October 1990, n. 309 
see S. Grillo, Stupefacenti, D.P.R. 9 ottobre 1990, Testo unico delle leggi in materia di disciplina degli 
stupefacenti e sostanze psicotrope, prevenzione, cura e riabilitazione di relativi stati di tossicodipen-
denza, in Commentario breve, cit., pp. 2803 ss.

14. On the artt. 291-ter, of the Decree of the President of the Republic 23 January 1973, n. 
43, you can see D. Notaro, L. 19/2/2001, n. 92 – Modifiche alla normativa concernente la repres-
sione del contrabbando di tabacchi lavorati, in «La legislazione penale», 22, 3, 2002, pp. 629 ss.

15. About the necessary capacity of the associative organization see G. De Francesco, Asso-
ciazione per delinquere, cit., p. 291; A. Gargani, L’adeguatezza della struttura organizzativa, in La 
criminalità organizzata tra esperienze normative e prospettive di collaborazione internazionale, G. 
De Francesco (a cura di), Torino, Giappichelli, 2001, pp. 57 ss.

16. A.K. Yildiz, Riflessioni critiche sulla parte speciale del nuovo codice penale turco, in Crimi-
nal law of the Republic of Türkiye, S. Riondato, R. Alagna (a cura di), Padova, Padova University 
Press, 2012, pp. 185 s. About the crime of terrorist association look at European Court of Hu-
man Rights, Sec. II, 3 December 2019, Parmak and Bakir v. Türkiye, and European Court of 
Human Rights, Sec. II, 14 November 2017, IŞikirk v. Turchia, concerning the case of support’s 
expressions to terrorist associations.
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OBJECTIVE DANGEROUSNESS AND CRIMINAL POLICIES IN THE CURRENT ITALIAN PENAL SYSTEM 27

the States to) fight the fearsome forms of criminal cooperation by adequate 
penal rules,17 link the features of the “real” criminal associations (beside, but 
out of, the different type of the agreement between two or more persons to 
commit activities amounting to offences referred to an association) to the 
existence of a «structured» organization inside the group,18 even if its nor-
mative definition specifies that the element doesn’t «need to have formally 
defined roles for its members, continuity of its membership, or a developed 
structure».19

Thanks to such an organization, the association gets the necessary level 
of danger by which the group itself may be considered a crime. However, we 
must now consider that there are still such kinds of associative crimes that 
show a lower level of organization, because of their own set of activities. In 
Italy, for example, it is well known the case of the drug trafficking groups, for 
which even a “rudimentary” organization is considered enough to recognize 
a crime of association.20 However, I’d like to talk shortly about the more re-
cent experience of groups of terrorists that use internet technology to link 
their members as well as to program and lead their common activities.

It may be noticed that the Islamic groups aiming at acts of terrorisms in 
Europe, hold their activities mostly by using internet technology through 
“smartphones”, personal computers or other devices, instead of meeting 
each other in real locations to plan their strategy and to prepare their op-
erations. It means that such criminal associations lack (the appearance of) a 
material organization made of tools and evidence expressing their attitude 
to commit final offences. As a matter of fact, they don’t need to have a place 
to stay or a building to hide their tools or in order to host their members 

17. We talk about the Council Framework Decision 2002/475/JHA of 13 June 2002 on 
combating terrorism and about the Council Framework Decision 2008/841/JHA of 24 Octo-
ber 2008 on the fight against organised crime.

18. A. Bernardi, D. Notaro, La lutte contre la criminalité organisée en Italie, in La criminalité 
organisée. Droit français, droit international, droit comparé, J. Praedel et J. Dallest (sous la direc-
tion de), Paris, LexisNexis, 2012, p. 447.

19. Article 1, paragraph 2, of the Council Framework Decision 2008/841/JHA of 24 Octo-
ber 2008, cit.

20. See for example Corte di cassazione, Sec. II, 20 Febraury 2019, n. 19146, in «Centro ela-
borazione dati della Corte di cassazione», 2019, m. 275583; Corte di cassazione, Sec. VI, 11 Oc-
tober 2018, n. 51500, in «Centro elaborazione dati della Corte di cassazione», 2018, m. 275719.
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DOMENICO NOTARO28

and to plan their targets. So, the dangerous quality of these groups appears 
less evident than in other cases of structured associations, as the mafias’ 
ones, for example. In these cases the attitude of the group to commit final 
crimes is partially hidden in the psychical intentions of the terrorists, just 
revealed by their speeches or by their date operations led by internet appli-
cations on personal devices. Anyway, the judges equally recognize an “or-
ganization” supporting these associations in the connections led through-
out internet by the members each other.21

As consequence of this trend, such terrorist associative crimes are 
inclined to be treated like the conspiracy model (so well-known in the 
common law penal systems), even if that second type of crime should 
be really considered different from the first. We can maybe evaluate 
this trend as substantially related to the indication of the European Di-
rective 2017/541 of the European Parliament and of the Council of 15 
March 2017 on combating terrorism (replacing the above-mentioned 
Council Framework Decision 2002/475/JHA and amending the Council 
Decision 2005/671/JHA). This act, indeed, while defining the “terrorist 
group” as a «structured group of more than two persons, established for 
a period of time and acting in concert to commit terrorist offences», 
specifies that a “structured group” is an entity «that is not randomly 
formed for the immediate commission of an offence and that does not 
need to have formally defined roles for its members, continuity of its 
membership or a developed structure».22 Anyway it’s still true that the 
best advanced applications of the associative crime’s model made by the 

21. See especially Corte di cassazione, Sec. V, 18 January 2022, n. 17079, in «Cassazione pe-
nale», 62, 11, 2022, p. 3948; Id., Sec. II, 22 April 2020, n. 14704, in «Studium iuris», 27, 1, 2021, 
p. 86; Id., Sec. II, 4 December 2019, n. 7808, in «Studium iuris», 26, 10, 2020, p. 1259; Id., Sec. 
I, 9 October 2018, n. 51654, in «Guida al diritto», 25, 5, 2019, p. 92; Id., Sec. VI, 13 July 2017, n. 
50189, in «Cassazione penale», 58, 3, 2018, p. 774. On the associative groups aiming racist and 
discriminatory objects by using internet technology, see Corte di cassazione, Sec. I, 16 Febru-
ary 2016, n. 34713, in «Riv. pen.», 138, 10, 2016, p. 895; Id., Sec. III, 24 April 2013, n. 33179, in 
«Foro italiano», 139, 2, 2014, II, c. 90.

22. About the evolution of the European law on terrorist matters, before the mentioned 
Directive, see C.C. Murphy, EU Counter-terrorism law. Pre-emption and the rule of law, Oxford, 
Hart publishing, 2015; I. Marchi, “Emergenza terrorismo”: strategie di prevenzione e contrasto an-
che in prospettiva europea, in Diritto penale e modernità. Le nuove sfide fra terrorismo, sviluppo tec-
nologico e garanzie fondamentali, R. Wenin, G. Fornasari (a cura di), Napoli, ESI, 2017, pp. 69 ss.
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OBJECTIVE DANGEROUSNESS AND CRIMINAL POLICIES IN THE CURRENT ITALIAN PENAL SYSTEM 29

Italian judges, are really linked to the special cases of terrorist associa-
tions using internet technology to hold their organization and prepare 
their activities.23

The same trend is a bright demonstration of the impact shown in the 
last years by the internet technology in criminal matters: the greatest ca-
pacity of the advanced devices to handle so many operations as fast as pos-
sible, may even constitute new opportunities to commit crimes so easy and 
quickly that penal sanctions should occur faster than before. But it remains 
the problem to avoid that persons could be punished only for their opin-
ions or for their way of life, if any dangerous act is committed; and it re-
mains the necessity to (keep on to) allow to everybody to use internet for 
searching information, seeing videos or documents, for scientific reasons, 
as well as for journalistic aims or still for curiosity out of the intention to 
injure anyone. We can remember the English case, occurred many years 
ago, of a PhD student who was seriously investigated by the police, because, 
while he was leading his scientific research, he had visited and download-
ed many internet videos and documents treating terrorists’ activities. In 
front of such a question, it becomes more important to develop adequate 
technologies, abilities and skills – of course involving cyber resources – in 
order to distinguish the effects and the actual aims of the use of internet 
devices under the law.

4. The opinion’s crimes to the fore of internet
The same matter of a “dangerous” anticipation of the punishment’s mo-

ment, involves another field of penal rules punishing (objective) dangerous 
facts or behaviours: the one of the so called “opinion’s crimes” (“reati di 

23. About the new conception of the associative crime model applied to the terrorist assioc-
iations, see A. Cavaliere, Le nuove emergenze terroristiche: il difficile rapporto tra esigenze di tutela 
e garanzie individuali, in Diritto penale e modernità, cit., pp. 29 ss.; R. Bartoli, Legislazione e prassi 
in tema di contrasto al terrorismo internazionale: un nuovo paradigma emergenziale?, in «Dir. pen. 
cont.», 7, 2017, pp. 13 ss.; Id., I punti e le linee nel contrasto al terrorismo internazionale, in Cri-
minalia. Annuario di scienze penalistiche 2017, Pisa, ETS, 2018, p. 171. On a wider perspective 
see A. Mosfet, Fragilitäten des Rechtsstaates seit dem 11. September 2001 im Spiegel der Rechtspre-
chung des Bundesverfassungsgerichts, Frankfurt am Mein, Peter Lang, 2015; S. Preis, J. Knop, Der 
Fall Kaczynski – Terrorismus als Kommunikation: empirischer Forschungsbericht, Berlin, Wissen-
schaftlicher Verlag Berlin, 2015.
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opinione”) by which the offence places in the (way of) expression of ideas or 
opinions feared by the State’s Government or by the community of people.24

The crimes punishing forbidden opinions are really an old category still 
used in the first European criminal systems:25 they filled up the penal rules 
in the XIX century, especially in the absolutist States worried about the 
growing up of opinions addressed towards the Government; but the same 
types of crimes have been widely used still in Italy under the Fascist regime 
to protect the political order and the social values imposed to the commu-
nity of citizens.

Once the Constitutional Law of the Republic of Italy came up in 1948, 
the opinions’ crimes have been undertaken to a re-exam according to the 
supreme principles turned up. Especially the freedom of opinions and 
speech (Article 21 Const.), beside the necessity of a material and offensive 
fact (Article 25, par. 2, Const.), today is in contrast with this type of crimes.26 
So, in order to respect those principles, it has been established by the Su-
preme Courts too,27 that the act of speaking may be considered a crime 
only if the speech is really able to push other persons to commit offences 
involving relevant values and utilities.

The problem focuses today on the use of social networks, blogs and 
other internet applications by which some persons may easy express their 
opinions reaching many people as fast as efficiently. When someone up-
loads an aggressive speech being able to influence the opinion of other per-

24. C. Fiore, I reati di opinione, Padova, Cedam, 1972; Id., I reati di opinione, in Diritti dell’uo-
mo e sistema penale, S. Moccia (a cura di), II, Napoli, ESI, 2002, pp. 13 ss.; M. Pelissero, Reato po-
litico e flessibilità delle categorie dogmatiche, Napoli, Jovene, 2000; L. Alesiani, I reati di opinione. 
Una rilettura in chiave costituzionale, Milano, Giuffrè, 2006.

25. M. Sbriccoli, Dissenso politico e diritto penale in Italia tra Otto e Novecento, in «Quaderni 
fiorentini per la storia del pensiero giuridico moderno», 2, II, Milano, Giuffrè, 1973, pp. 607 ss.; 
Id., Crimen laese maiestatis. Il problema del reato politico alle soglie della scienza penalistica moder-
na, Milano, Giuffrè, 1974; T. Padovani, Bene giuridico e delitti politici. Contributo alla critica ed 
alla riforma del Titolo I, Libro II c.p., in «Riv. it. dir. proc. pen.», 23, 1982, pp. 3 ss.; Id., Stato (reati 
contro la personalità dello), in «Enciclopedia del diritto», XLIII, Milano, Giuffrè, 1990, pp. 815 
ss. and 830 s.; F. Colao, Il delitto politico tra Ottocento e Novecento. Da “delitto fittizio” a “nemico 
dello Stato”, Milano, Giuffrè, 1986.

26. P. Barile, Libertà di manifestazione del pensiero, in «Enciclopedia del diritto», XXIV, Mila-
no, Giuffrè, 1974, pp. 471 ss. and 475 ss.; C. Fiore, I reati di opinione, cit. (1972), pp. 47 ss.

27. Corte costituzionale, 4 May 1970, n. 65, in «Riv. it. dir. proc. pen.», 12, 1971, p. 18.; Id., 
23 April 1974, n. 108, in «Riv. it. dir. proc. pen.», 15, 1974, p. 444.
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sons reading the message, the powerful capacity of communication of the 
internet tools well explains the importance of the offences to which a penal 
sanction may be linked. Then the characters of internet application used 
to chat or to speech, also give to the judge new evidentiary arguments by 
which a mere opinion deserves a criminal qualification.

An important trial case concerning the expression of opinions, involved 
several years ago a famous Italian writer, who was asked how the acts of 
violence committed by some citizens (members of the so called no-TAV 
movement) opposing the Government’s decision to build a new railway 
track in the north-west of Italy on the State-border with France, could be 
considered. Answering to the questions of an internet daily-news jour-
nalist, the writer seemed to say that the episodes of violence could be jus-
tified because of the incapacity of the Government to get the consent of 
the people living in the involved area.28 In front of the unclear meaning of 
the words spend by the writer, the Judge29 wrote that the electronic jour-
nal (hosted by an internet website) by which the interview was published, 
hadn’t an actual interest to support the story and the aims of the no-TAV 
movement. For that reason it could be assumed that the readers weren’t so 
ready to approve the suggestion to violence and the opinion of the writer 
didn’t reveal an actual character of danger for the public security as it didn’t 
show a significant capacity of exciting other persons (even because of the 
lack of implication of the writer himself to the political matters).

An opposite evaluation followed in another case concerning the use 
of internet tools to express opinions. A female Minister of the Italian Re-
public having an African origin – charged to assure the best integration of 
immigrants with citizens – was named by a woman writing a post-note 
to some chronicle-news about an episode of sexual aggression commit-
ted by an African man against an Italian girl. The post-note said that the 
same fact of violence should have been occurred to the Minister, so that 
she would have got knowledge of the criminal attitude of the immigrants 

28. About this famous case you can see A. Spena, Istigazione punibile e libertà di parola. Ri-
flessioni in margine alla sentenza De Luca, in «Riv. it. dir. proc. pen.», 59, 2, 2016, pp. 845 ss.

29. Tribunale di Torino, 18 January 2016, n. 4573, in «Riv. it. dir. proc. pen.», 59, 2, 2016, 
p. 835.
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coming from Africa. In that case the judge30 affirmed the dangerous quality 
of the post-note on the grounds of the contents of the electronic journal 
hosted by the internet website in which the post was issued. That website 
hosted indeed a daily-news strongly interested in facts of immigration and 
expressing political views against social inclusion of foreigners coming in 
Italy without permission. So it was reasonable to assume that the readers of 
that daily-news were ready to approve every suggestion anti-immigrations, 
even if not hard, coming from the pages of the internet-site. Moreover, the 
post was really clear in its meaning and it was followed by many “like” ex-
pressing approval to the incitement, so that the effect of the note among the 
readers was demonstrated in that case.

The last reasoning, grounded on the impact of the post, deserves further 
considerations. Although the opinion’s crimes punish the (mere) direction 
of the act to get a result, on the contrary, when the fact is committed by 
internet applications, the judges sometimes get evidences of the crime from 
the immediate effects registered on the platform among the users who have 
agreed to the message31 or who simply read it.32 This evidentiary criterion 
is surely an opportunity led from the great capacity of the internet technol-
ogy to connect people quickly so that they communicate “in real time” even 
showing feedbacks to news and opinions. The “dangerous” quality of the 
opinion should nevertheless be grounded on the entire contest of the mere 
act. It means that the crime may be recognized even if any consequence 
follows after the expression of the opinion uploaded on the website. And it 
really happened that the crime has been affirmed by the judges either when 
so many posts followed the opinion published on the site, or when not so 
many post did, as the expression appeared dangerous itself.33 But may we 
affirm on the contrary that a post-note or an opinion is not dangerous, be-
cause of the own characters of the expression, even if many “like” really fol-
low on the site? The answer should be negative; but the question underlines 

30. Corte di cassazione, Sec. I, 22 May 2015, n. 42727, in «Cassazione penale», 56, 5, 2016, 
p. 2019.

31. Corte di Cassazione, Sec. V, 25 September 2017, n. 55418, in «Guida al diritto», 24, 5, 
2018, p. 99.

32. Corte di Cassazione, Sec. I, 8 February 2018, n. 20198, (not issued).
33. Corte di Cassazione, Sec. I, 27 January 2021, n. 11581, (not issued).
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the potential conditioning’s capacity of the internet technology to pervert 
the “outline” of such crimes, especially when the expression of the opin-
ion looks like ambiguous in its efficacy on the will of other persons. And 
furthermore, again in consideration of the communication capabilities of 
internet applications and social networks such as Facebook, a few months 
ago, some judges established that even simple post-notes added to offensive 
opinions can be per se dangerous, because they can further spread the orig-
inal expression to a wider audience of readers.34

5. Short conclusions about the proper relevance of the dangerousness 
as object of penal rules

As we can note from the applications punishing the dangerous character 
of a conduct, it is possible to conclude that neither the penal systems of the 
democratic States renounce to this type of crimes. On the contrary, in the 
last years such crimes have been much more increased as the European 
Union and the Council of Europe have asked the States to add new penal 
rules in order to fight as more as possible terrorists’ acts:35 not only the acts 
led by members of associations (see still above under par. 3), but also the 
acts committed (most of all by internet) by persons set beside (but out of) 
the groups of terrorist associations.36 As a consequence, even the individ-

34. Look at Corte di cassazione, Sec. I, 9 February 2022, n. 4534, in «Giurisprudenza Italia-
na», 174, 6, 2022, p. 1476, with the note of M. Di Florio, Istigazione all’odio razziale e algoritmi 
di pericolosità, about post-notes issued on social networks and with which the original post and 
the related notes have been shared and spread. In particular, the Court held that thanks to the 
algorithm used and the newsfeed application, the comments on Facebook, even if expressed 
only as “likes”, are able to highlight the original post so that readers can easily notice it.

35. See the Council Framework Decision 2002/475/JHA of 13 June 2002 and the Coun-
cil Framework Decision 2005/671/JHA of the 20 September 2005, followed by the Directive 
2017/541 of the European Parliament and of the Council of 15 March 2017 on combating 
terrorism. We must remember likewise the Council of Europe Convention on the prevention 
of terrorism set in Warsaw on 16 May 2005. About those acts and their influence see F. Fasani, 
Terrorismo islamico e diritto penale, Padova, Cedam, 2016; A. Cavaliere, V. Masarone (a cura di), 
L’incidenza di decisioni quadro, direttive e convenzioni europee sul diritto penale italiano, Napoli, 
ESI, 2018. About the criminal policies pursued by these decisions read R. Bartoli, Le nuove 
emergenze terroristiche: il difficile rapporto tra esigenze di tutela e garanzie individuali, in Diritto 
penale e modernità, cit., pp. 51 ss. and 62 ss.

36. For the subtle border signing the membership status to a terrorist association look at 
Corte di cassazione, Sec. V, 26 September 2018, n. 1970, in «Centro elaborazione dati della 
Corte di cassazione», 2018, m. 276453.
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ual acts aiming to support terrorist, had become criminal because of their 
assumed dangerousness for the public security.37 So, for example, we now 
have crimes punishing people training other persons to build bombs, weap-
ons or to prepare attacks, and we have crimes punishing the ones who are 
trained to the same aims too; and we have crimes punishing people sending 
instructions on the above objects and crimes treating people who search 
for information to the same aims, provided (in this last case) they perform 
directly their activities to terrorist purposes (see Article 270-quinquies 
of the Italian penal code).38 Another crime is then reserved to punish the 
mere organization or just the advertisement (“propaganda”) of trips abroad 
aimed at allowing other persons to undertake some terrorist activity (Ar-
ticle 270-quarter.1 of the Italian penal code).39 Through these new types of 
crime, not only has the criminalization been extended to the conducts of 
coaching and support for terrorist activities, but the judicial authority has 
been allowed to use penal instruments even there is no evidence of belong-
ing of terrorist sympathizers to criminal associations.

Even in front of this trend, anyway it is necessary to preserve the funda-
mental obligation of a democratic State to spend criminal measures with-
out overwhelming citizens’ rights and freedoms. The increasing request to 
protect values and utilities by penal sanctions from the mere “risk” of real 
offences, can’t forget the necessity to keep out the situations lacking a min-
imum level of dangerousness for goods. It seems to me that such a ques-
tion has been still discussed in Türkiye under the Article 301 of penal code, 

37. V. Masarone, Politica criminale e diritto penale nel contrasto al terrorismo internazionale, 
Napoli, ESI 2013; A Cavaliere, Le nuove emergenze, cit., pp. 33 ss.; I. Marchi, op. cit., pp. 79 ss.

38. Look at R. Wenin, Disposizioni sull’addestramento nell’uso di armi: un sintomo della de-
generazione della coerenza sistemica?, in «Riv. it. dir. proc. pen.», 58, 4, pp. 1893 ss.; Id., Una 
riflessione comparata sulle norme in materia di addestramento per finalità di terrorismo, in Diritto 
penale e modernità, cit., pp. 141 ss. For some applications of these offences look at Corte di 
cassazione, Sec. V, 6 July 2020, n. 22066, in «Studium iuris», 27, 3, 2021, p. 390; Id., Sec. I, 12 
December 2019, n. 7898; Id., Sec. I, 6 March 2019, n. 15089, in «Centro elaborazione dati della 
Corte di cassazione», 2019, m. 276390; Id., Sec. V, 19 July 2016, n. 6061, in «Guida al diritto», 
23, 13, 2017, p. 94.

39. A rare application of this feature was made by Tribunal (Court of Assizes) of Milan, 19 
December 2016, n. 8: read about it D. Albanese, Le motivazioni della Corte d’Assise di Milano sul 
“caso Fatima”: spunti di riflessione su terrorismo internazionale e organizzazione di trasferimenti ex 
art. 270-quater.1 c.p., in «Dir. pen. cont.», 7, 3, 2017, pp. 346 ss.
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concerning the denigration of the “Turkish nation”,40 lacking any clear and 
imminent danger for State’s security.41 In Italy we may remember likewise 
the problematic and discussed crime of possession of child pornography 
images (see Articles 600-quarter and 600-quarter.1 of the Italian penal code) 
by which just the possession of sexual images of children, received by other 
persons, is punished. This is really (still) a regulatory case strongly linked to 
the use of internet technology to commit the crime, because no one could 
doubt the importance of the computer devices as instruments of this kind 
of offences;42 and of course, the great capacity of those devices to keep in 
touch with people and to exchange images explains a significant part of 
the dangerous character of the fact, especially when the children’s images 
handled are (totally or partially) virtual.43 Anyway, this feature hits some 
conducts that look like so far from an effective offence to the sexual sphere 
of the children portrayed. So many authors say that this crime punishes a 
way of being of the ones who acquire or get those images, rather than an 
actual threat for a safe growth of the children.44 But yet already many years 
ago the European Union suggested to punish even though these conducts;45 
and recently the Italian legislator has even enriched the same feature es-
tablishing the criminal relevance of the “conscious vision” of sexual videos 

40. E.A. Bozbayindir, Denigration of the Turkish Nation, the Turkish Republic, the Institutions 
and the organs of the State: an unjustifiable offence?, in Criminal law of the Republic of Türkiye, cit., 
pp. 235 ss.; A.K. Yildiz, op. cit., pp. 185 s. Under the European perspective see European Court 
of Human Rights, Sec. II, 2 May 2016, n. 29680/05, Dilipak v. Türkiye.

41. P.P. de Albuquerque, I diritti umani in una prospettiva europea, Torino, Giappichelli, 
2016, pp. 271 and 274.

42. See, for example, Perri, Profili informatico-giuridici della diffusione, mediante strumenti 
telematici, di materiale pedopornografico, in «Cassazione penale», 49, 2008, pp. 3466 ss.

43. Look at Corte di cassazione, Sec. Un., 31 May 2018, n. 51815, in «Cassazione penale», 
60, 2019, p. 587.

44. Look at G. Cocco, Può costituire reato la detenzione di pornografia minorile?, in «Riv. it. 
dir. proc. pen.», 49, 2006, pp. 863 ss.; G. Pistorelli, Tutela dei minori: dal prossimo 2 marzo è reato 
anche la pornografia “virtuale”. Attenzione spostata sulla perversione del reo, in «Guida al diritto», 
12, 9, 2006, p. 49; G. De Francesco, Beni offesi e logiche del “rischio” nelle fattispecie a tutela dell’in-
tegrità sessuale dei minori tra presente e futuro, in «La legislazione penale», 29, 2008, pp. 209 ss.; 
S. Del Corso, Prostituzione e pornografia minorile: una normativa in bilico tra esigenze repressive e 
latitanza dei principi, in «La legislazione penale», 29, 2008, pp. 174 ss.; M. Bianchi, I confini della 
repressione penale della pornografia minorile, Torino, Giappichelli, 2016, pp. 487 ss.

45. Remember the Council Framework Decision 2004/68/JHA of 22 December 2004.
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or images of children, as long as the vision is done by internet or by other 
instruments of communication and without justified reason.46

On this ground it is therefore so more important to remember once 
more the double role of the principle of harm in a modern penal system: 
as a binding rule for the legislator requested to conceive criminal offences 
expressing at least a (significant) danger for relevant goods; and as a binding 
criterion for the Courts that should recognize the offence only if a danger 
for those goods is really identified.47 But to get both of these results, the 
doctrine’s scholars may also play an important role: they should lead the 
Parliament in writing rules in criminal matters and they should offer to the 
judge adequate criteria and standards to apply those rules according to the 
constitutional guaranties established for the citizens.48 The critical capacity 
of the criminal science to show right solutions must be still considered the 
stronger property of a democratic State in front of the risk of punishments 
pronounced by the Courts without grounds on rational arguments as based 
on arbitrary exhibitions of power.

46. See the new third paragraph of the Article 600-quarter of the penal code, added by the 
Article 20, par. 1, a), n. 1), of the law 23 December 2021, n. 238. Read about it D. Perrone, L’“a-
dempimento tardivo” del legislatore italiano in tema di tutela dell’integrità psico-fisica del minore: 
obblighi di criminalizzazione e nuove ipotesi circostanziali, in «La legislazione penale», 42, 2022, 
pp. 5 ss.

47. Remember F. Mantovani, op. cit., pp. 199 ss. and 207 ss.
48. M. Donini, Metodo democratico e metodo scientifico nei rapporti fra diritto penale e politica, 

in «Riv. it. dir. proc. pen.», 44, 2001, pp. 27 ss.; Id., Democrazia penale e ruolo della scienza, in 
Nuovo revisionismo penale. Riserva di legge e democrazia penale: il ruolo della scienza penale, G. In-
solera (a cura di), Bologna, Monduzzi, 2005, pp. 27 ss.; G. Fiandaca, Spunti problematici di rifles-
sione sull’attuale ruolo della scienza penalistica, in Nuovo revisionismo, cit., pp. 41 ss.; Id., Legalità 
penale e democrazia, in «Quaderni fiorentini per la storia del pensiero giuridico moderno», 36, 
I, 2007, Principio di legalità e diritto penale (per Mario Sbriccoli), pp. 1247 ss.; D. Pulitanò, Appunti 
su democrazia penale, scienza giuridica, poteri del giudice, in Nuovo revisionismo, cit., pp. 121 ss.
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